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Art Unit: 3761 

DETAILED ACTION 
Response to Arguments 

1 . Applicant's arguments filed Mil 107 have been fully considered, but are not 
persuasive. Applicant argues Kameo teaches a substantially rectangular cross-section 
rather than a substantially elliptical cross section. However, the substantially elliptical 
does not require the cross-section to be entirely elliptical and allows for some variation 
from an elliptical shape. Additionally, a change in shape is a matter of design choice 
and within the level of one of ordinary skill in the art. Applicant argues Kameo fails to 
teach an absorbent article having a first fiber aggregate, a second fiber aggregate, and 
a third fiber aggregate such that spaces between fibers in the first fiber aggregate and 
the third fiber aggregate are more flexibly varied than spaces between fibers in the 
second fiber aggregate. Applicant argues that in contrast, Kameo teaches tightly 
coupled layers for producing an absorbent article which is prevented from being 
distorted or twisted while worn and the article is not configured to be flexible. However, 
the cited section of Kameo (page 2, paragraph 0009 and page 5, paragraph 47, refer to 
the coupling of the layers not the fibers in the fiber aggregate, and Kameo as stated 
below teaches a flexible absorbent pad. Applicant further argues Kameo fails to teach 
the first fiber aggregate and the second fiber aggregate are free of any adhesive agent 
or pressing applied to any of the first fiber aggregate, the second fiber aggregate, and 
the third fiber aggregate. However, these limitations are directed to a process of 
making the article, which is discussed below. 
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Claim Rejections - 35 USC § 103 

2. The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, rf the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

3. This application currently names joint inventors. In considering patentability of 
the claims under 35 U.S.C. 103(a), the examiner presumes that the subject matter of 
the various claims was commonly owned at the time any inventions covered therein 
were made absent any evidence to the contrary. Applicant is advised of the obligation 
under 37 CFR 1 .56 to point out the inventor and invention dates of each claim that was 
not commonly owned at the time a later invention was made in order for the examiner to 
consider the applicability of 35 U.S.C. 103(c) and potential 35 U.S.C. 102(e), (f) or (g) 
prior art under 35 U.S.C. 103(a). 

4 Claims 1-4, 12, and 13 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Kameo et al. EP 0 88 791 . 

As to claims 1-3, 12, and 13 Kameo teaches a pad capable of being positioned in 
the interlabial space comprising: 

an absorbent body 4 for absorbing liquid, the absorbent body including a fiber 
aggregate of fiber (paragraph 0026); and a cover body 2,3 for covering the absorbent 
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body in an enclosing manner (Figure 2); wherein the fibers are oriented randomly 
(paragraph 0047). The absorbent body flexural rigidity and ratio of flexural rigidities 
between the longitudinal or lateral direction and the thickness direction of the absorbent 
body is taught in the structure taught by Kameo. Kameo discloses an absorbent 
comprising an absorbent member having a specific structure and elastic member having 
specific physical properties. Kameo teaches the layers of the absorbent component are 
positioned to prevent distortion (paragraphs 0029 and 0037). Kameo does not 
specifically teach a substantially elliptical cross-section. However, it would have been 
an obvious matter of design choice to provide the article of Kameo with an elliptical 
cross-section shape, since such a modification would have involved a mere change in 
the shape of the component. A change in shape is generally recognized as being within 
the level of ordinary skill in the art. In Re Dailey, 357 F.2d 669, 149 USPQ 47 (CCPA 
1966) 

Kameo teaches a first and second fiber aggregate (paragraph 0042). Kameo 
does not teach a third fiber aggregate. However, Kameo teaches the general condition 
of multiple fiber aggregates. It is within the level of one of ordinary skill in the art to 
provide additional fiber aggregates. Kameo fails to teach the first fiber aggregate and 
the second fiber aggregate are free of any adhesive agent or pressing applied to any of 
the first fiber aggregate, the second fiber aggregate, and the third fiber aggregate. 
However, these limitations are directed to a process of making the article. Additionally, 
the limitations regarding the layering of the fiber aggregates is directed to a process of 
making the article. "Even though product-by-process claims are limited by and defined 
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by the process, determination of patentability is based on the product itself. The 
patentability of a product does not depend on its method of production. If the product in 
the product-by-process claim is the same as or obvious from a product of the prior art, 
the claim is unpatentable even though the prior product was made by a different 
process." In re Thorpe, 777 F.2d 695, 698, 227 USPQ 964, 966 (Fed. Cir. 1985) 
(citations omitted). MPEP 21 1 3. 

Kameo does not specifically teach providing spaces in the first fiber aggregate 
and the third fiber aggregate which are more varied than spaces between fibers in the 
second fiber aggregate. However, Kameo further teaches randomly oriented fibers so 
that the absorbent is deformable in conformity with the wearer (paragraph 0047). On 
pages 7-9, the specification sets forth suitable materials making the absorbent article 
having the claimed characteristics, namely an average fiber length of 10-51 mm (page 7, 
line 12); random fiber orientation (page 9, lines 16-21); and controlling tensile elongation 
(page 7, lines 6-7). Kameo teaches similar materials for the absorbent (paragraphs 
0047-0052). Kameo teaches the absorbent has an elastic member 7 positioned at a 
vestibular floor side, which due to its thermoplastic composition and elasticity has a 
higher tensile elongation than the component 6. 

Kameo provides an absorbent constructed in a manner and using materials 
similar to the claimed invention. Thus, Kameo provides an absorbent capable of 
achieving the claimed test results. When the structure recited in the reference is 
substantially identical to that of the claims of the instant invention, claimed properties or 
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functions are presumed to be inlierent (MPEP 21 12-21 12.01 ). A prima facie case of 
either anticipation or obviousness lias been establislied wlien tine reference discloses 
all the limitations of a claim except a property or function and the examiner can not 
determine whether or not the reference inherently possesses properties which 
anticipate or render obvious the claimed invention but has basis for shifting the burden 
of proof as in In re Fitzgerald, 619 F.2d 67, 70 205 USPQ 594, 596 (CCPA 1980). In 
the present case, the reference has met the structural requirements of the claims. 

It is the examiner's second position that the claimed test characteristics are obvious in 
the structure provided by Kameo. Kameo teaches the general conditions of the claims, 
i.e flexural rigidity, randomly oriented fibers, and an absorbent body formed by layering 
the fiber aggregate and another fiber aggregate that differ from each other in tensile 
elongation with the aggregate positioned at the vestibular floor side having a higher 
tensile elongation. Since, the general conditions of the claims are disclosed In the prior 
art, it is not inventive to discover the optimum or workable ranges by routine 
experimentation. See In re Aller, 105 USPQ 233. 

The upper and lower sides of the interlabial pad provides the first and second fiber 
aggregates. Kameo does not provide the claimed vertical height of the first and second 
fiber aggregate. In Gardner v. TEC Systems, Inc., 725 F.2d 1338, 220 USPQ 777 (Fed. 
Cir. 1984), cert, denied, 469 U.S. 830, 225 USPQ 232 (1984), the Federal Circuit held 
that, where the only difference between the prior art and the claims was a recitation of 
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relative dimensions of the claimed device and a device having the claimed relative 
dimensions would not perform differently than the prior art device, the claimed device 
was not patentably distinct from the prior art device. 

As to claim 4, Kameo teaches layer 7, which is positioned at the vestibular floor 
is a mix of synthetic fiber (paragraph 0051). The tensile elongation would have been 
obvious to one of ordinary skill in the art by optimizing the type, fineness, and 
orientation of the fibers. Moreover, discovering optimum values only involves routine 
skill in the art. In re Boesch, 617 F. 2d 272, 205 USPQ 215 (CCPA 1980). 

Conclusion 

5. Applicant's amendment necessitated the new ground(s) of rejection presented in 
this Office action. Accordingly, THIS ACTION IS MADE FINAL. See MPEP 
§ 706.07(a). Applicant is reminded of the extension of time policy as set forth in 37 
CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
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the advisory action. In no event, liowever, will the statutory period for reply expire later 
than SIX MONTHS from the date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Jacqueline F. Stephens whose telephone number is 
(571 ) 272-4937. The examiner can normally be reached on Monday-Friday 9:00-5:30. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Tanya Zaiukaeva can be reached on (571 ) 272-1 1 1 5. The fax phone 
number for the organization where this application or proceeding is assigned is 571- 
273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/Jacqueline F Stephens/ 
Primary Examiner, Art Unit 3761 

March 3, 2008 



